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Policy — Regulatory And Legislative Trends

a) EUIPO Competence 
Centre for SEP-re-
lated disputes: The 
proposal suggested 
the establishment of 
a Competence Centre 
within the Europe-
an Union Intellectual 
Property Office (EUI-
PO) to provide exper-
tise and guidance in 
SEP-related disputes. 
The Competence 
Centre would facili-
tate the non-binding 
resolution of licens-
ing disputes, offer 
technical advice on 
patent validity and es-
sentiality, and promote 
best practices in licens-
ing negotiations.

b)	A SEP register which 
would have included 
essentiality checks 
submitted by patent 
holders as a way to 
create greater trans-
parency: The register 
would contain informa-
tion on declared SEPs 
to Standards Setting 
Organizations. Patent 
holders would have 
been required to pro-
vide detailed infor-
mation on the essen-
tiality and validity of 
their patents as part 
of the registration 
process, which would involve external evaluators to 
confirm this information.

c)	Aggregate royalty calculations: The proposal sug-
gested the use of early aggregate royalty calculations 
upon the adoption of standards to determine fair, 

I. Introduction

Standard Essential Patents (SEPs) are patents that 
cover technologies that are essential to the imple-
mentation of voluntary industry standards. And, 

already 2025 has been a significant year for SEP policy 
developments.

SEPs play a crucial role in promoting innovation and 
enabling development of technology in targeted sec-
tors or platforms. They enable interoperability among 
different products and services competing in a market 
which can significantly advance consumer adoption 
and investment in innovative technologies that benefit 
the public in some way. The public—and investment in 
new technologies—benefit from this activity. However, 
the licensing and rate setting processes for SEPs, which 
are handled outside of the standard setting process, 
have been subject to significant scrutiny and debate. In 
addition to court decisions, regulatory and legislative 
proposals have shaped the landscape for patent own-
ers and implementers of SEPs. This article will explore 
recent and predicted regulatory and legislative devel-
opments impacting SEPs in the United States, Europe, 
and globally, and how these policies affect both patent 
owners and implementers of SEPs.
II. Recent Initiatives
1. European Commission’s Proposal for Regula-
tion of Transparent Licensing of SEPs

In 2023, the European Commission (EC) determined 
that there was a need for a more transparent and effi-
cient framework for licensing SEPs to help small and 
medium enterprises (SMEs) in the IoT market. To ad-
dress this, they have proposed on 27 April 2023, a draft 
regulation to the European Parliament and EU Council 
that aims to establish unprecedented rules for SEP li-
censing. Although the proposal was recently withdrawn 
by the EC in February 2025, elements of this proposed 
draft SEP policy discussions have affected global dis-
cussions beyond Europe, including in the U.S. and in 
China. We expect some of these elements to contin-
ue to dominate policy discussions in the coming years. 
Currently, the newly formed EC is considering whether 
a different legislative proposal or another approach is 
called for to address the policy issues identified.

The proposal included several key elements:
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reasonable, and non-discriminatory (FRAND) li-
censing terms. This approach aimed to address the 
issue of royalty stacking, where implementers face 
the challenge of aggregating royalties for multiple 
SEPs in a single product or service. 

d)	FRAND determination: The proposal would have 
established a mandatory preliminary mechanism of 
FRAND determination with the involvement of ex-
ternal conciliators and resulting in a non-binding 
opinion. Within the proposed EUIPO Competence 
Centre, it encourages the use of dispute resolution 
mechanisms, such as mediation and arbitration, to 
resolve licensing disputes when negotiations fail. 
The goal was to provide a balanced approach that 
allows both patent owners and implementers to 
reach fair and reasonable licensing agreements.

e)	Support measures for SMEs: Recognizing the 
importance of small and medium-sized enterprises 
(SMEs) in driving innovation, the proposal would 
have also included financial and legal assistance, 
promoting information sharing, and facilitating ac-
cess to expert advice.

2. U.S. Standard Essential Royalty Act (SERA)
In the U.S., draft bill language titled the Standard 

Essential Royalty Act (SERA) was circulated among in-
dustry groups to address the rate-setting challenge for 
SEPs. SERA sought to establish special patent courts 
dedicated to SEP licensing and rate determinations, pro-
viding a streamlined and efficient approach to resolving 
licensing disputes. To date, this language has not been 
officially introduced by any member of Congress.
3. Defending American Courts Act (S. 3772, 
Anti-suit Injunctions)

The Defending American Courts Act aims to restrict 
so-called anti-suit injunctions issued in non-U.S. juris-
dictions that purport to limit the ability of American 
companies to file or maintain claims related to patent 
infringement in U.S. courts or the International Trade 
Commission. This legislation, introduced in the U.S. 
Senate in March 2022 by Senators Tillis and Coons, as 
well as other members,1 seeks to impose financial disin-
centives to a party found liable of patent infringement 
where the party attempted to restrict the patent own-
er’s infringement claim through the use of an anti-suit 
injunction. 
4. United States Innovation and Competition Act 
of 2021 (S.1260)

The United States Innovation and Competition Act 
of 2021, among other things, seeks to enhance U.S. 
innovation by providing significant funding for research 

and development in U.S. technology. It was introduced 
in June 2021 and proposed significant funding to sup-
port innovation in various technology industries (and 
corresponding patent filings), thereby making the need 
for handling SEP and non-SEP disputes with transpar-
ency, balance and efficiency even more acute. A modi-
fied version of this bill became law on August 9, 2022, 
as the CHIPS and Science Act. Under the new Trump 
Administration, it is unclear what may happen in terms 
of additional investment in these areas.
5. USPTO, DOJ, NIST 2022 Withdrawal of the 
DOJ 2019 Policy Statement

Policy statements from the U.S. government seek-
ing to provide guidance in the SEP area have varied in 
recent years—creating significant shifts in SEP policy. 
This began in 2013 with a joint statement by USPTO 
and Department of Justice (DOJ). This statement was 
withdrawn during the first Trump Administration and 
the 2019 Policy guidelines were then issued by USPTO, 
DOJ and National Institute of Standards and Technolo-
gy (NIST). The Biden administration considered issuing 
its own statement in 2021 on Licensing Negotiations 
and Remedies of SEPs even before the new USPTO Di-
rector, Kathi Vidal, was put into place. The new direc-
tor worked with NIST to then simply withdraw entirely 
from the 2019 statement (and proactively did not rein-
state the 2013 statement).2 

The criticism of the 2013 statement was that too 
many people read it to suggest that injunctions should 
never be available in litigation involving SEPs given 
FRAND and other commitments made to standards de-
velopment organizations.3 The 2019 statement sought to 
clarify this point to say that this remedy was still availa-
ble just as in other patent infringement cases. Still some 

1. See Text of S.3772, 117th Congress (2021-2022): De-
fending American Courts Act: https://www.congress.gov/
bill/117th-congress/senate-bill/3772/text.

2. Statements jointly issued by USPTO & DOJ:
• 2013 Statement: issued Jan. 8, 2013, the Antitrust Divi-

sion of the DOJ and the USPTO, Policy Statement on 
Remedies for Standards-Essential Patents Subject to Vol-
untary F/RAND Commitments.

• 2019 Statement: issued Dec. 19, 2019, DOJ, USPTO & 
NIST, Policy Statement on Remedies for Standards-Essen-
tial Patents Subject to Voluntary F/RAND Commitments.

• DRAFT 2021 Draft Policy Statement on Licensing Ne-
gotiations and Remedies for Standards-Essential Patents 
(not adopted), see: https://www.justice.gov/atr/guide-
lines-and-policy-statements-0/public-comments-draft-
policy-statement-licensing-negotiations-and-remedies-
standards-essential.

3. In fact, then a partner at Winston & Strawn, Kathi Vidal 
(before later assuming the role as USPTO Director) shared this 
view, expressing concern that language used by DOJ could up-
end contracts that limit injunctions and suggested that owners 
of standard-essential patents should almost always be entitled 
to injunctions, regardless of their FRAND commitments. See: 
https://www.winston.com/en/insights-news/kathi-vidal-
weighs-in-on-the-dojs-sep-injunction-speech.



Policy — Regulatory And Legislative Trends

118 March 2025les Nouvelles

saw this as unbalanced, favoring patent holders over im-
plementers. The resulting lack of any policy statement 
in the U.S. now puts into question the appropriate role 
of government in regulating the SEP space. The full im-
plications of this withdrawal are yet to be fully realized, 
and the current Administration has not yet issued any 
statement. Yet, this discussion mirrors questions that 
we also saw playing out in Europe with the issuance 
and withdrawal of the DRAFT EC SEP regs. Lessons 
learned from these discussions are still unclear as to the 
best (or perhaps most likely to be adopted) government 
approach to SEP licensing and infringement issues.
III. Balancing Perspectives and Addressing 
Key Questions
1. Regulatory and legislative tools for efficient 
SEP licensing and rate setting

Efficient SEP licensing and rate setting may be en-
couraged through a combination of regulatory and 
legislative measures. These tools include the establish-
ment of specialized patent courts, essentiality checks, 
transparent FRAND determination methodologies, and 
measures to support SMEs. Actors involved in shaping 
these policies include governmental bodies, regulatory 
agencies, industry organizations, and patent owners. 

The international legal framework does not contain 
any specific, targeted SEP-related provisions, but inter-
national trade law, including the rules on Trade-related 
Barriers to Trade and the TRIPS Agreement, features 
some points that are relevant for the policy makers of 
WTO members. This is how a dispute between the EU 
and China on the latter’s anti-suit injunction practice, 
and more recently, another one on China’s jurispru-
dence on global FRAND rate setting could emerge, 
with the EU invoking TRIPS provisions to challenge the 
conduct of Chinese courts.

On a government level, the policy framework for SEPs 
may be part of broader innovation or industrial strate-
gies or take the form of SEP-specific communications 
(such as the European Commission’s Communication 
on SEPs in 2017 or the withdrawn Policy Statement of 
the U.S. authorities).

Until now, legislation targeting the licensing of pat-
ents that are bound to be used when implementing a 
standard has been the exception rather than the rule. 
Most of the FRAND disputes are cross-border, and it 
was the national judiciaries that grappled with disputes 
involving SEPs, applying antitrust law, patent law, and 
the rules on civil procedure to come to a decision.

Over time, some national courts showed a readiness 
to set FRAND rates for a global SEP portfolio, while the 
national injunction hung over the implementer. Parties 
and courts around the world have displayed different 
tendencies, which resulted in forum shopping and judi-
cial competition.

To focus resources and to avoid lengthy and costly 
litigation, different means of alternative dispute reso-
lution (such as mediation, arbitration and expert de-
termination provided, among others, by the WIPO Ar-
bitration and Mediation Center involving “neutrals”) 
are also available to parties that willingly submit their 
differences to such procedures.

In the meantime, industry has developed tools of 
self-regulation, where the intellectual property rights 
(IPRs) policies of standard-setting organizations and 
the one-stop-shops created for transactional efficien-
cies such as patent pools play a significant role.

While the EC’s withdrawn proposal and the draft 
U.S. legislation aim to create more efficient frame-
works for SEP licensing and a process for rate determi-
nation, debates exist regarding the effectiveness and 
inclusivity of these approaches. The EC’s approach has 
been widely criticized by stakeholders of all natures 
and its impact will likely be to validate existing global 
FRAND setting mechanisms in other jurisdictions and 
encourage new competing ones. The high level of fo-
cus on these issues may also impact policies at existing 
patent pools and the thinking of various courts glob-
ally in resolving these disputes—particularly on the 
amount of information provided in an offered license 
or required to be disclosed to the court. It remains to 
be seen if proposals in the United States will be taken 
up, but there has been little momentum to date.
2. Role of regional/national courts in efficient 
SEP licensing and rate setting

Regional and national courts play a vital role in de-
termining licensing terms and rates for SEPs, both lo-
cally and globally. Their expertise and understanding 
of local market dynamics can contribute to fair and ef-
ficient licensing practices. However, harmonization of 
approaches and collaboration between courts across 
jurisdictions is essential to avoid fragmentation and 
conflicting decisions.

International cooperation between regional and na-
tional courts is crucial to ensure consistent and pre-
dictable outcomes in SEP disputes. Efforts should be 
made to harmonize approaches, share best practices, 
and establish mechanisms for coordination between 
courts across different jurisdictions. This will help cre-
ate a more cohesive and globally recognized frame-
work for SEP licensing and rate setting.
3. Importance for innovators and implementers

For innovators and contributors to the standard-set-
ting organizations, a framework that ensures fair com-
pensation for their patented technologies is crucial. 
Implementers of standards, on the other hand, require 
access to essential patents on fair and reasonable terms 
to foster competition and take a license. Striking the 
right balance is key to incentivizing innovation while 
promoting market access and competition.
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Both innovators and implementers have valid con-
cerns and interests in the SEP ecosystem. Innovators 
rely on their patents as a reward for their research 
and development efforts disseminated in the stand-
ards, while implementers need access to essential 
and innovative technologies contained in standards 
to compete in the market. It is essential to find a mid-
dle ground that recognizes and respects the rights of 
both parties, promoting a fair and mutually beneficial 
licensing environment.

A fair question to ask is whether the existing patch-
work of national approaches is in a state of crisis requir-
ing heavy-handed regulatory intervention. Certainly, 
there are problematic aspects of the current system(s), 
such as forum shopping and anti-suit injunctions com-
peting with anti-anti-suit injunctions. But the over-
whelming majority of SEP licensing is done compa-
ny-to-company without judicial intervention, and those 
cases that find their way to the courthouse are often 
settled at relatively early stages. The outliers are the 
ones that receive the media attention, but they do not 
represent the norm in the business of SEP licensing. 
4. Role of Legislative and Regulatory 
Bodies versus Courts

Legislative and regulatory bodies play a role in setting 
the overall framework and providing guidelines for SEP 
licensing. Their role is to establish fair and transparent 
rules that promote competition, innovation, and access 
to essential technologies. However, courts are responsi-
ble for interpreting and applying these rules in specific 
cases and filling in all of the details in a manner consist-
ent with legislative intent. This ensures a case-by-case 
approach that considers the unique circumstances of 
each dispute.

A balance must be struck between the roles of leg-
islative and regulatory bodies and the courts. Courts 
are often at the front line of these issues, while leg-
islatures and regulators follow in their wake, making 
adjustments to the rules as necessary. Courts have the 
ability to focus in detail on real and immediate issues in 
the cases before them while legislative and regulatory 
bodies provide a broader framework. As such, the SEP 
licensing environment seems to be best served when 
regulators and legislatures use a relatively light touch 
that provides a general framework with enough clarity 
to provide predictability and fairness in a wide variety 
of fact patterns, with courts having responsibility for 
applying the rules and filling the gaps in specific con-
texts. Collaboration and communication between these 
entities are essential to ensure that the overall frame-
work aligns with practical realities and delivers fair and 
effective outcomes. 
5. Role of Licensing Executive Society Interna-
tional (LESI)

LESI can play a significant role in facilitating efficient 

SEP licensing by fostering communication and increas-
ing trust between patent owners and implementers. 
With its several thousand members in 90 countries 
worldwide, LESI can provide education and expertise 
to policymakers, promoting a deeper understanding of 
the complexities surrounding SEP licensing, IP valua-
tion and rate setting. By encouraging dialogue and col-
laboration, LESI can contribute to the development of 
more balanced and effective licensing practices. 

LESI’s role in facilitating communication and knowl-
edge-sharing as a neutral organization is crucial in the 
SEP landscape. By providing a platform for discussion 
and cooperation, LESI can help bridge the gap between 
patent owners and implementers, fostering an environ-
ment of trust and mutual understanding. LESI’s exper-
tise can also support policymakers to consult on pro-
posed legislative and regulatory proposals that seek to 
address the challenges and concerns of all stakeholders.
6. WIPO’s SEP Strategy

Recently, WIPO stepped into this area as well, given 
the inherently global nature of SEPs, and published its 
Strategy on Standard Essential Patents.4 The Strategy 
charts the path for WIPO contributions in the coming 
years to the global discourse on managing SEP portfoli-
os and licensing them on FRAND terms. As with other 
policy initiatives, WIPO does not favor any segment 
of stakeholders but seeks to add value in this discus-
sion by identifying genuine needs of those using and/
or leveraging IP rights and create a neutral forum for 
discussion.

The Strategy emphasizes the importance of neutrali-
ty, complementarity, and voluntary nature as principles 
needed to facilitate SEP licensing and focuses on four 
strategic priorities:
	 1. 	Providing a platform for inclusive discussions;
	 2.	Becoming the source of data and knowledge;
	 3. 	Providing and developing trustworthy ADR 		
		  services; and
	 4. 	Assessing the feasibility of additional services,  		
		  where collaborating partners enable it.

WIPO also put together a SEP website with substan-
tial information on each of these priorities. The first one 
of these is the SEP Case Law Collection within WIPO 
Lex with 110 rulings from nine jurisdictions, including 
the recent judgments of the Unified Patent Court.

WIPO plans to continue its engagement in 2025, in-
cluding by improving its PATENTSCOPE early in the 
year by adding a new tab on the patent records that are 
associated by essentiality declarations at major Stand-

4. The WIPO Strategy on Standard Essential Patents SEP was 
published in April 2024. https://www.wipo.int/publications/
en/details.jsp?id=4719&plang=EN.
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ard Development Organizations. Additionally, it plans 
to conduct an economic study to take stock of existing 
methodologies used to determine what FRAND terms 
are. Finally, WIPO plans to hold a global SEP Symposi-
um September 18 to 19, 2025, at the WIPO Headquar-
ters in Geneva.
IV. Withdrawal of the EC’s DRAFT EU SEP 
Regulations (February 2025) and Recent EC 
Policy Recommendations

The EC’s withdrawal of its draft regulation on SEPs 
has yet to be fully confirmed. The Commission has pro-
posed the draft be withdrawn on the basis that there 
is little likelihood it can be agreed upon through the 
legislative mechanism. While this has been resisted by 
some, it appears likely that the withdrawal will be con-
firmed by the Commission. One reason it is unlikely 
that the proposal could be agreed upon, aside from in-
ternal shortcomings identified by the Council of Min-
isters, is that the political climate has markedly shifted 
since the proposal was first published in April 2023. 

Questions of EU technical sovereignty and security 
have also been raised, in particular as to the EU’s lead-
ing role in the development of communications tech-
nology on a global basis through standardization—a 
field in which the European Telecommunication Stand-
ards Institute (ETSI) is a leading global player. 

The EU has also recently seen the opening of the Uni-
fied Patent Court (UPC), which creates a completely 
new harmonized infrastructure for the determination of 
patent disputes on an EU-wide basis, whether through 
court proceedings, arbitration or mediation. It is expect-
ed that this will address many of the issues that have 
arisen in SEP licensing disputes between multination-
als, and it is already having an impact in that regard. 

In April 2024, the Letta Report on the future of the 
single market was published.5 This urges a powerful 
focus on embedding and strengthening research and 
innovation within the single market, and points to the 
significance of electronic communications in the world 
order. It also urges the simplification and reduction of 
bureaucracy and regulatory burdens in order to en-
hance EU competitiveness.

In September 2024, the Draghi Report on the fu-
ture of European competitiveness was published.6 This 
stresses the need for the EU to enhance its competi-

tiveness in new technologies and research, to reduce 
regulatory burdens and to accelerate its legislative pro-
cesses, all in the interests of self-preservation. This in-
cludes a “self-restraint” principle in policy making by 
EU institutions.

In January 2025 the EC published its Competitive-
ness Compass as a roadmap to implementation of the 
reforms recommended in the Draghi Report. Amongst 
other elements, this seeks to enhance participation in 
standardization and research work by EU companies, 
particularly SMEs.

The Draghi Report, in particular, compared the EU’s 
performance in innovation and new technologies to 
that of the U.S. This has led to policy comparisons, not-
ing that U.S. policy on SEPs and SEP licensing has been 
moving away from intervention in the market. 

Meanwhile, at a global level, the European Com-
mission has itself raised objections at the World Trade 
Organization to Chinese courts seeking to intervene in 
international SEP licensing disputes so as to advantage 
Chinese manufacturers over EU companies that invest 
in research and standardization in telecommunications. 

Reflecting these policy recommendations and de-
velopments, the draft SEP regulation has been met 
with numerous questions and concerns in the Coun-
cil of Ministers over the past 12 months. The College 
of Commissioners established in December 2024 has 
sought to streamline and accelerate the current legisla-
tive program by compiling a list of proposals that have 
met with delay through a lack of agreement and so are 
suitable to be withdrawn; the draft SEP regulation has 
therefore been included.
V. Conclusion

As court decisions continue to shape the SEP land-
scape, regulatory and legislative trends are emerging 
as influential factors in determining the licensing and 
rate-setting processes. The European Commission’s pro-
posal, legislation proposals in the U.S. such as SERA 
and the Defending American Courts Act, and the 
withdrawal of the policy statements in the U.S. all indi-
cate continuing shifts in the regulatory and legislative 
approaches to SEPs. Debates will continue regarding 
the efficacy, inclusivity, and potential consequences of 
these initiatives. 

Early signs from the new U.S. administration are that 
it may be more patentholder “friendly” as demonstrated 
by the recent withdrawal by USPTO of former Director 
Vidal’s 2022 memo regarding when the Patent Trial 
and Appeal Board (PTAB) may deny review of patents 
in view of parallel litigation. Vidal’s 2022 memo, which 
set forth scenarios where the Board could not use dis-
cretion to deny review, was rescinded with parties now 

5. Enrico Letta, “Much more than a Market” (April 2024 Re-
port), see: https://www.consilium.europa.eu/media/ny3j24sm/
much-more-than-a-market-report-by-enrico-letta.pdf .

6. Mario Draghi, “The Future of European Competitiveness” 
(September 2024 Report), see: https://commission.europa.eu/
topics/eu-competitiveness/draghi-report_en. 
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being required to rely on earlier PTAB precedent—most 
notably Apple Inc. v. Fintiv Inc.7 Such precedent gives 
the PTAB more discretion in denying IPRs in view of 
parallel district court litigation that is scheduled to be 
complete before the Board’s decision. This may also be 
an indication that the new Administration may again 
weigh in on SEP matters.

Striking a balance between the interests of patent 
owners and implementers of SEPs is essential for pro-
moting innovation, fair competition, and efficient li-
censing practices. It remains true that international 
collaboration facilitated by global fora such as WIPO, 
along with input from international organizations such 

as LESI, can contribute to the development of more 
effective frameworks for SEP licensing and rate deter-
mination. By fostering dialogue and understanding, 
stakeholders can work towards a cohesive global SEP 
ecosystem that enables innovation, provides certainty 
and predictability to intellectual assets, and ensures ac-
cess to essential technologies. ■
Disclaimer: The views of the authors are personal and 
do not reflect the views of their employers.

A special thanks to András Jókúti, Director of the 
Patent and Technology Law Division at the World In-
tellectual Property Office (WIPO) for his update cover-
ing the WIPO SEP Strategy.

7. Apple v. Fintiv IPR2020-00019, See: https://www.uspto.
gov/sites/default/files/documents/IPR2020-00019,%20
Apple%20v.%20Fintiv,%20Paper%2011%20(3.20.20).pdf.


